
DISTRICT COURT OF THE V¡RGIN ISLANDS
DrvrstoN oF sT. cRotx

Eleanor Abraham, et al.,

Plaintiffs,

St. Croix Renaissance Group, LLLP,

CIVIL NO. 12-cv-11

ACTION FOR DAMAGES

JURY TRIAL DEMANDEDDefendant.

DEFENDANT ST, CROIX RENAISSANCE GROUP L.L.L.P.'S
MEMORANDUM IN SUPPORT OF ITS MOTION TO SEVER PURSUANT TO RULE 21

On August 1, 2012, this Court issued an Order granting Plaintiffs' motion to file

an amended complaint. [D.E. 14] Plaintiffs then filed the Amended Complaint on

August 2, 2012, as directed in the Order. [D.E. 15] Like the initial Complaint, the

Amended Complaint conta¡ns 538 plaintiffs.

Defendant, St. Croix Renaissance Group LLLP ('SCRG"), hereby moves

pursuant to Fed.R.Civ.P. 21, to require each of the 538 Plaintiffs to re-file individual

complaints - as the Amended Complaint is a "shot-gun" pleading where the unrelated

parties and separate claims have been misjoined.l SCRG will first discuss the

applicable facts, followed by the Rule 21 issues.

It should also be noted that SCRG has simultaneously filed a separate Rule

12(e) motion for a more definite statement.

I SCRG filed a similar motion to sever regarding the initial Complaint, wh¡ch is pending
but is now moot because of the filing of the Amended Complaint.
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ll. Factual Background

At the outset, the Amended Complaint alleges that the plaintiffs reside both on

St. Croix as well as off island. With regard to those plaintiffs who still reside on St. Croix,

the civil disclosure sheets filed with the complaint (See Exhibit

A) list residents of multiple areas on the island, some presently living near SCRG's site

(such as the Harvey or Profìt area) and others who live far away from the site - in

places like Barren Spot, Strawberry, Castle Burke, Concordia, Mount Pleasant, Whim,

Water Gut, New Works, Clifton Hill, Profit Hills, La Reine, White Bay, Fredensberg,

Rattan, Mutual Homes, Aureo Diaz Housing Project and Mon Bijou. See Exhibit B

attached.

These 538 plaintiffs allege both unspecified personal and real property damages

allegedly caused by three distinctly different kinds of alleged exposures that

emanated from the site ("Site") now owned by SCRG, alleging, in part, as follows:

471. lt ISCRG] knew that every time there was a strong wind the toxic
substances in the piles would be dispersed into the air, where they were
inhaled by Plaintiffs, deposited onto plaintiffs' persons and real and
personal properties, and deposited into the cisterns that are the primary
source of potable water for many Plaintiffs. [Emphasis added]

ln paragraphs 467 to 471, plaintiffs generally allege separate exposures to (l) bauxite

ore from a storage shed (released during Hunicane Georges, which occurred before

SCRG purchased the property), (2) structural asbestos blowing from demolished

buildings and (3) bauxite residue allegedly blown from the Site on various unknown

dates over at least the ten year time period before this suit was filed.

The complaint then seeks a variety of vague un-defined "damages" as a result of

these alleged un-defined exposures, summarily pleading in paragraph 482 as follows:
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As a result of Defendant's conduct, Plaintiffs suffered and continue to suffer
physical injur¡es, medical expenses, damage to their properties and
possessions, loss of income, loss of capacity to earn income, mental
anguish, pain and suffer¡ng and loss of enjoyment of life, a propensity for
additional medical illness, and a reasonable fear of contracting illness in the
future, all of which are expected to continue into the foreseeable future.

However, each plaintiff obviously could not have suffered the same injuries due to

varied locations of each plaintiff that allegedly resulted "sometime" for each during the

ten-year period of time in question.

As can be easily understood, each plaintiff has specific facts related to their

individual claims, including (1) the residence of each specific plaintiff in (2) the area

where they were located when these releases allegedly took place if somewhere other

than their residence, (3) the injury alleged by each plaintiff (asbestosis, silicosis, etc.) or

(4) property damages (an identification of the ownership interest of each plaintiff in said

property or any indication of what damage it suffered).

l) Persons making claims for damages to real property based on "residue" who
could be in one or more of the following groups:

2) Persons making claims for damages to real property based on "asbestos"
who could be in one or more of the following groups:

3) Persons making claims for damages to real property based on "bauxite ore"
who could be in one or more of the following groups:

4) Persons making claims for personal injury based on "residue" who could be in
one or more of the following groups:

5) Persons making claims for personal injury based on "asbestos" who could be in
one or more of the following groups:

6) Persons making claims for personal injur¡es based on "bauxite ore" who could be
in one or more of the following groups:

While these subgroups are not an exhaustive list of the potential claims asserted in the

complaint, they demonstrate the simple but critical facts that each individual plaintiff has
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to prove-each must prove the alleged exposure was (1) at a specific place for some

specif¡c period(s) of time, (2) the level of exposure to each specific offending materials,

(3) and each person's specific physical symptoms, including the diagnosis and

prognosis of this specific condition, as well as each plaintiffs medical treatment and

individual medical expenses.

With this understanding of the amended complaint in mind, it is now appropriate

to address their improper joinder in one action.

lll. Rule 2l-Misjoinder

Rule 21 of the Federal Rules of Civil Procedure orovides:

On motion or on its own, the court may at any time, on just terms, add or
drop a party. The court may also sever anyclaim against a party.

Under the tort law of this jurisdiction (and Rule 21) long-term, non-particularized

exposure to a similar contaminant is neÍ proper grounds for this sort of shot-gun jo¡nder

-- and cases should be severed where as noted by Judge Cabret in Alexander v. Hov¡c

(See Exhibit C):

there are no allegations that each individual's exposure occurred out of the
same transaction, occurrence or series of transact¡ons or occurrences.
lndeed, it appears to the Court that plaintiffs' arbitrary joinder is an attempt
to avoid paying the required filing fees.

Like that case, this action is really an attempt to file a pseudo-class action to avoid the

reality that each plaintiff has a unique set of circumstances. How can two people who

did not even live in alleged areas of exposure at the same time be injured out of the

same occurrence? See also, Coughlin v. Rogers, 130 F.3d 1348, 1350-52 (9th Cir.

1997)(affirming Rule 21 severance of multiple claims without individualized pleadings

showing claims are actually related); Aaberg v. Acands lnc., 152 F.R.D. 498, 501 (D.
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Md. 1994)(alleged exposure to asbestos, without any attempt at individualization of the

particular c¡rcumstances and exposures of the ¡ndividual plaintiffs, warrants dismissal of

all claims under Rule 21 except the first named plaintiff).

It is improper to attempt to aggregate people living over a very large and varied

physical area for dramatically different per¡ods of time - all of whom have completely

d ifferent levels of exposure (to three different materials with three completely different

sources), different types of personal injury claims un¡que to each person and differing

property damage allegations.2

For example, those west of the site residing in White Bay would not be exposed

when the wind blew east allegedly injuring those in Barren Spot, and neither set from

white Bay or Barren spot would have been affected when the wind blew north towards

Mon Bijou. Even those west of the site would not have the same exposures when the

wind blew west, as those in Harvey who are close to the site would have a different

exposure that those miles away in White Bay. Moreover the phantom asbestos

exposure was from a totally different source -- building demolition - in a totally different

and limited time period, so that alleged exposure to residents of these widely dispersed

neighborhoods is certainly not the same for each plaintiff.

' The obvious dangers of combining these multiple claims are clearly compounded by
the total lack of specificity as to the circumstances, injuries, exposure, effects, and other
factors set forth in scRG's Rule 12(e) Motion for More Definite statement filed at the
same time as this motion to sever. The attempt to plead that SCRG did a set of
unspecified acts and therefore that qenerallv the "plaintiffs and their property were
injured" is not an adequate pleading.
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lmproper joinder also poses ser¡ous pract¡cal problems for this Court in

administering the cases and in holding a trial on such individualized claims. As noted in

Gary v Albino, Civ.10-886, 2010 WL 2546037 (D.N.J. June 21,201O):

Although Rule 21 is most commonly invoked to sever parties improperly
joined under Rule 20, "the Rule may also be invoked to prevent prejudice
or promote judicial efficiency." Lopez v. City of lrvington, 2OO8 WL 565776,
-2 (D.N.J.2008); see a/so Sporia v. Pennsylvania Greyhound Lines, Inc.,
143 F.2d 105 (3d CirJ944) (not limiting Rule 21 severance to cases of
misjoinder); Wyndham Assoc. y. Bintliff, 398 F.2d 614 (2d Cir.) (same,
citing Spora ), cert. denied,393 U.S. 977,89 S.Ct. 444, 21 L.Ed.2d 438
(1968); Rohr v. Metropolitan /ns. & Cas. Co., 2007 WL 163037 (E.D.La.
Jan.17, 2007) (court may also consider whether jury confusion would
result from the volume of evidence if the plaintiffs were joined); 4
James Wm. Moore et al., Moore's Federal Practice S 21.02(1) (3d
ed.2007) (courts may issue severance orders under Rule 21, even in the
absence of misjoinder and non-joinder of parties, "to construct a case for
the efficient administration of justice").

Specific factors to be considered in determining whether severance is
warranted include: "(1) whether the issues sought to be tried
separately are signifícantly different from one another, (2) whether
the separable issues require the testimony of different witnesses and
different documentary proof, (3) whether the party opposing the
severance will be prejudiced if it is granted, and (4) whether the party
requesfing severance will be prejudiced if it is not granted." German
v. Federal Home Loan Mortgage Corp., 896 F.Supp. 1385, 1400
(S.D.N.Y. I 995). IEmphasis added]

ln the instant action, jury confusion would certainly result just from the volume of

evidence if the plaintiffs are joined. How can a jury possible consider the following facts

for each and every plaintiff and keep them distinct:

l. Where each plaintiff lived;

2. Whether they are a homeowner or tenant;

2. The period or periods they were present;

3. What knowledge they did or did not have as to the presence of the materials;

4. The symptoms and effects from the exposure for each separate plaintiff;

5. Whether they have been seen by doctors, and if so which ones;
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6. Whether there was any treatment, and if so the costs and prognosis;

7. Whether there are claims for pain and suffering - and the individual facts; and

8. What damages (personal injury or property damage)

Add this to hundreds of thousands of pages of documents created by more than 500

plaintiffs and the length of time to put each of those 500 plaintiffs on the stand for just

two hours each -- and you have a vear-lono, massive trial that no iuror could possiblv

comprehend - with just the plaintiffs' testimony alone taking at least 1000 hours

(assuming 2 hours per plaintiff) or almost a half-year at B hours of trial per day.

While the majority of each of these cases will turn on the factors discussed

above, added to that mix is the fact that there is overlap with alleged exposures from

other parties (including those who actually operated the refinery). Thus, the Court will

have a conflagration of plaintiffs with other potentially culpable parties, with the

requirement of determining comparative fault in over 500 cases on a case-by-case

basis. This would be impossible -- even if a jury could be found that could sit for the

year that will be required to try this case.

ln short, this is not a case where liability is based on the "same ser¡es of

transactions" - this is a total morass of completely different, individual cases that w¡ll

take many, many years to wade through if not severed into separate cases. Judge

Bartle's comments in Henry v St. Croix Alumina, 2008 WL 2329223 (D.V.l. June 3,

2008) involved a claim for alleged exposure to bauxite ("red") dust from the same site

(now owned by SCRG), and are specifically on point here as well:

We cannot agree with plaintiffs' attempts to classify so many issues as
common to all class members. This case differs from the typical "mass
accident" or "mass disaster" action such as a plane crash or plant explosion
where issues of causation almost certainly will be common to all class
members. Here, causation cannot be so easily generalized. ld. al*S
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Judge Bartle then went on to note that while there may be some common liability

¡ssues, the individual class members still had separate and distinct person injury

claims, stating as follows:

Nonetheless, the overwhelming majority of questions listed by plaintiffs,
including those having to do with liability, cannot be answered on a class-
wide basis because they will require individualized answers based on
_personal circumstances.

With respect to personal injury claims, each plaintiff must prove causation.
Each will need to prove the duration and nature of his or her exposure to
the two released substances, bauxite and red mud. Some plaintiffs may
have been exposed to only one substance, while those exposed to both
may have been exposed in differing degrees or combinations. The possibly
differing levels of toxicity of bauxite and red mud will further complicate
matters. /d at "5. [Emphasis added].

Judge Bartle's conclusion is particularly apt here:

Based on plaintiffs' broad spectrum of claimed injuries, their varying levels
of exposure to the differing released materials, and the myriad of potentially
contributing factors, a common issue of causation does not [exist]. /d. at *

The issues in the case before this Court are even more "individualized" than those

in Henry -- how can more than 500 individuals, one-at-a-time, each prove their actual

exposure and resulting damages based on their alleged individualized exposures to

unidentified releases of 3 types of materials, released at completely different times in a

1O-year period (unlike the limited event in Henry which arose out of a documented

release of red dust after a hurricane)? Each one will have to have a causation expert to

testify about their particular exposure and a medical expert for their own alleged

damages (or an expert for a property assessment of their property damages). Moreover,

for each of those experts, there will probably be a specific, "individualized" defense

expert to challenge the opinions of each plaintiffls expert. ln short, absent severance,
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this case will actually be a jumble of 500 mini{rials where the jury cannot possibly

remember or differentiate each of 538 sets of medical or other damage claims.

As Judge Cabret held in Alexander v. Hovic (Exhibit B), severance of the claims,

requ¡ring the plaintiffs to each file their own individual case, is warranted where the

cla¡ms are not more directly related. ln that case, the plaintiffs all worked in the Hovic

(now Hovensa) refinery and were allegedly exposed to toxic substances while working

in the same place. Despite the common 'potential exposure' issues while working for

years in the same refinery, Judge Cabret (now Justice Cabret) recognized that the

claims were otherw¡se unrelated, as each person's exposure and possible injury was

different, just as in this case. Likewise, to attempt to try more than 500 personal injury

cases at once would be havoc.

Finally, there is no prejudice to any of the individual plaintiffs, as each plaintiff

would benefit by being able to have his or her own "day in court" with all of the rights

and protections that attend an individual trial. On the other hand, SCRG would be

severely prejudiced if it had to try what would be a confusing "mega-case" lasting for

more than a year.

ln short, it is respectfully submitted that relief under Rule 2l is clearly appropriate

in this case for all of the foregoing reasons. Each plaintiff other than the first named

plaintiff should be directed to re-file their respective claims as a separate case.

Dated: August 6,2012 /s/ Joel H. Holt
Counsel for Defendant SCRG
Law Offices of Joel H. Holt
2132 Company Street, Suite 2
Christiansted. St. Croix
U.S. Virgin lslands 00820
Telephone: (340) 7 7 3-87 09
Email: holtvi@aol.com
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Dated: August 6,2012 /s/ Carl J. Hartmann lll. Esq.
Counsel for Defendant SCRG
5000 Estate Coakley Bay, L-6
Christiansted, St. Croix
U.S. Virgin lslands 00820
Telephone: (340) 7 1 9-8941
Email : carl@hartmann.com

CERTIFICATE OF SERVICE

I hereby certify that on this 6th day of August, 2012, I filed the foregoing with the
Clerk of the Court, and delivered by ECF to the following:

Lee J. Rohn, Esq.
Law Office of Rohn and Carpenter, LLC
1101 KingSt.
Christiansted, Vl 00820
Counsel for the Plaintiffs

/s/ Joel H. Holt
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against a totål of30 dofendanæ which allege elçosure to asbestos aad ¡elatedi!
t.
!t
:l

)
)
)

)
)
)
)
)

)
)
)
)
)

)
)
)
)
)

Case: 1:12-cv-00011-HB   Document #: 17-3   Filed: 08/06/12   Page 4 of 6



l:

ll
.t
l:
li cìvÚ Nor- 32 i4i3?Utzr/r0M4n/Swfl¿,r/6s7 t 6st
Jt vfsa
ti P.t¿ I

Ja the eJeven caseg c4xioned above, eacü complaÍnt consísts ofls
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tl'
jj ThcFederalR¡¡Iesofcìvir proccdu¡ep¡ovide genunauy tb¿rpcrsons wlro assert 

¡
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ij g"""*"t*qorsedesoftaqsaøioosoroccr¡r*aes, if any çestioa "f 
É"r; j

¡l 
law comuon to atl tbcse ¡rersotrs wä a¡iço i¡ ttc øiou .Fed-R-ãtp. 20. ,:i,

!f 
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Jl sevec a claim agaiust ¿ pãfy Êndprocecd wÍrt crú. sepæúcly ou suc,h te"ms as a¡e iF-
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ORÞEREÐ thø íu ùe above-caj¡tÍoned complainrts, excgpt for tbÊ frst
Þeûtídled plaintife æd çouses, all otb¡r plaintifB shall ¡e-ñle hdividuat

complabrs wiñin tbi¡ry (30) dgas of the ddê of e,ntry ofthís order and ir is .ç"álfy

ORÞERED ihat &üu¡e offåe praintiß to proceed as ordered herei¿ sban

¡esdt td óê DIS/IXSSÄ.L oftheir causes of scfio¡!-

,¿'
DATED: oæ/fr.W // .tSgz.

Coürt
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